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The term \underwater 
ultural heritage" (or UCH for short) refers to all remainsof human a
tivities lying on the seabed, on riverbeds, or at the bottom of lakes.It in
ludes shipwre
ks and other obje
ts lost at sea, as well as pre-histori
 sites,sunken towns, and an
ient ports that were on
e on the dry land and were eventuallysubmerged due to 
limati
 or geologi
al 
hanges. UCH forms an integral part of our
ommon ar
haeologi
al and histori
al heritage, and 
an give us invaluable informationabout 
ultural and e
onomi
 
onta
ts, migration and trade patterns, and produ
tionand export.In this paper I will brie
y outline the 
urrent state of international law for theprote
tion of Underwater Cultural Heritage. I will 
on
entrate on the 2001 UNESCOConvention, whi
h is at present the only international agreement spe
i�
ally dire
tedat the prote
tion of UCH. However, sin
e this Convention has not yet entered intofor
e (and may not do so for some time), I will also look at other legal instrumentsthat bear on the prote
tion of UCH.UNCLOSFirst, some basi
 ba
kground 
on
erning maritime law in general. The most 
om-prehensive international legal regime dealing with maritime a�airs that is 
urrently infor
e is the Third United Nations Law of the Sea Convention (or UNCLOS for short),whi
h was adopted in 1982 and went into for
e in 1994. For jurisdi
tional purposesUNCLOS re
ognizes �ve main maritime zones:� First, we have the internal waters of a 
ountry: these in
lude lakes and rivers,as well as ar
hipelagi
 waters, and are normally treated as an integral part of aState's territory. A majority of 
ountries have national legislation 
overing theprote
tion of 
ultural heritage, and these laws usually apply to both land andunderwater sites.� Se
ondly, the territorial sea: UNCLOS allows States to pro
laim sovereigntyover an area extending up to 12 nauti
al miles from the 
oastline. In this zonethe 
oastal state has total 
ontrol on any a
tivity; ships belonging to otherStates have only the right of inno
ent passage.1



� Third, the 
ontiguous zone: a State may 
laim a further zone up to a total of24 miles from the 
oast in order to enfor
e its 
ustoms, tax, immigration andsanitary laws.� Fourth, the 
ontinental shelf and an Ex
lusive E
onomi
 Zone (EEZ) up to200 miles from the 
oast 
an be 
laimed to exploit the natural resour
es of theseabed and the water above.� And �nally, the high seas, also 
alled the Area, where no 
ountry has ex
lusivejurisdi
tion or sovereign rights.UNCLOS is primarily 
on
erned with trade, �shing rights, 
ommer
ial exploita-tion of natural resour
es in the seabed, and environmental prote
tion. In fa
t, ques-tions related to the prote
tion of Underwater Cultural Heritage only entered thenegotiations at a late stage. As a result, only two arti
les of UNCLOS refer dire
tlyto UCH.Arti
le 303 de
lares that \States have the duty to prote
t obje
ts of an ar
haeo-logi
al and histori
al nature found at sea and shall 
o-operate for this purpose", butprovides no details. This arti
le also gives 
oastal states limited rights to prote
t
ultural heritage within the 
ontiguous zone. However, Arti
le 303 also adds thatit is \without prejudi
e to other international agreements and rules of internationallaw regarding the prote
tion of obje
ts of an ar
haeologi
al and histori
al nature",e�e
tively leaving the door open to new international agreements su
h as the 2001UNESCO Convention.Arti
le 149 of UNCLOS states that \all obje
ts of an ar
haeologi
al and histori
alnature found in the Area [that is, on the seabed underneath the high seas℄ shall bepreserved or disposed of for the bene�t of mankind as a whole, parti
ular regardbeing paid to the preferential rights of the State or 
ountry of origin, or the State of
ultural origin, or the State of histori
al and ar
haeologi
al origin". So, not only isarti
le 149 limited to the Area, but the provisions for exa
tly what to do with UCHas well the de�nitions of what 
onstitute 
ountry of origin are both extremely vagueand 
onfusing.So far, UNCLOS has been rati�ed by 146 nations. It is, however, 
learly inad-equate to guarantee proper, s
ienti�
, long-term prote
tion of Underwater CulturalHeritage at an international level. Moreover, it leaves a dangerous gap in the regula-tion of UCH situated between the outer limit of the 
ontiguous zone and the beginningof the Area.For these reasons, even before UNCLOS entered into for
e, the International LawAsso
iation (or ILA), a private organization based in London, started work in 1988on a draft 
onvention for the prote
tion of UCH. This draft was eventually �nalizedand adopted in Buenos Aires in 1994 and was forwarded to UNESCO, whi
h wasjudged the most appropriate organization to examine and adopt it as an international
onvention.In fa
t already in 1993 the Exe
utive Board of UNESCO had asked the Dire
torGeneral to examine the feasibility of an international instrument for the prote
tion2



of UCH. The ILA draft was taken into 
onsideration in the report whi
h was submit-ted by the UNESCO Se
retariat to the Exe
utive Board in Mar
h 1995. This studyhighlighted some of the short
omings of the existing legal regime, and strongly re
om-mended the drafting of a new international normative instrument for the prote
tionof UCH.To begin with, the report observed that none of the other three UNESCO Con-ventions 
on
erned with the prote
tion of the world 
ultural heritage | namely, the1954 Hague 
onvention on the prote
tion of 
ultural heritage during armed 
on
i
t,the 1970 
onvention on illi
it trade in antiquities, and the 1972 
onvention on theworld 
ultural and natural heritage | in
lude provisions dire
ted at UCH.The other major 
on
ern expressed in the report is that the te
hnologi
al advan
esin SCUBA diving sin
e World War II and the ever-in
reasing interest in underwaterexploration for both re
reational and 
ommer
ial purposes pose a real and growingthreat to the preservation of 
ultural and histori
al resour
es.Following the re
ommendation expressed in this feasibility study, the UNESCOexe
utive board 
onvened a group of governmental experts with the task of draftinga new 
onvention. The negotiations took pla
e in four meetings between June 1998and July 2001. A total of four separate drafts were drawn, using the ILA draft asa basis. Although mu
h of the spirit of the ILA draft was retained, the �nal textof the 
onvention also di�ers in important ways both from the ILA draft and fromthe earlier UNESCO drafts. This was the result of lengthy, and at times 
ontentious,debates, in a pro
ess that was marred by numerous problems su
h as a high turnover ofdelegates, who were sometimes not fully informed about the issues involved. Finally,in an unusually extended meeting on July 8, 2001, the governmental experts, unable torea
h a full 
onsensus, approved the draft text by vote. The Convention was formallyadopted by the 31st General Conferen
e of UNESCO on November 2, 2001, by 87votes in favor, 4 against (Russia, Norway, Turkey and Venezuela) and 15 abstentions(among whi
h were Brazil, Fran
e, Gree
e, the Netherlands and the UK). The US,although invited to parti
ipate in the negotiations, did not have the right to vote asit was not a member of UNESCO at the time (the US rejoined UNESCO in O
tober2003).The Convention 
onsists of a main body of 35 arti
les and an Annex of 36 Rules
on
erning a
tivities dire
ted at UCH, whi
h were developed by the InternationalCoun
il of Museums and Sites (ICOMOS) and are to be 
onsidered as an integralpart of the Convention.In Arti
le 1, UCH is de�ned as \all tra
es of human existen
e having a 
ultural,histori
al or ar
haeologi
al 
hara
ter whi
h have been partially or totally underwater,periodi
ally or 
ontinuously, for at least 100 years su
h as: sites, stru
tures, buildings,artefa
ts and human remains ...; vessels, air
raft ... [and℄ their 
argo, together withtheir ar
haeologi
al and natural 
ontext; and obje
ts of prehistori
 
hara
ter". The100-year time limit automati
ally ex
ludes more re
ent materials su
h as (at leastfor the near future) reli
s from the two World Wars or others of parti
ular histori
alsigni�
an
e like the Titani
.The main obje
tive of the Convention is the prote
tion and 
onservation of UCH\for the bene�t of humanity" as a whole, with a strong emphasis put on \in situ"3



preservation. As has been often observed, underwater sites, in parti
ular shipwre
ks,are like time 
apsules, or as one 
ommentator put it, \snapshots of history at aparti
ular point in time" where all the �nds are 
losely related to ea
h other in awell-de�ned spatial and 
hronologi
al 
ontext. Moreover, underwater sites are oftensurprisingly well preserved, espe
ially when lying in the deep seabed where the moistenvironment prote
ts materials su
h as wood, while the la
k of oxygen prevents thede
ay of metals. It is only when su
h stable 
onditions are disturbed, for instan
eby ex
avation, that materials 
an very qui
kly deteriorate. A further reason to favorin situ preservation is that, be
ause of the 
ontinual advan
es in te
hnology, we mayhave better 
han
es in the future to study su
h sites in more pre
ise but less invasiveways. Therefore, the Convention re
ommends that only when the safety of a siteis seriously threatened | whether by natural 
auses or by man-made ones, su
h asthe laying of 
ables, oil drilling or other resour
e exploitation, or of 
ourse looting| should underwater sites be s
ienti�
ally \ex
avated", in the sense that the �ndsare 
arefully removed and 
atalogued, and provisions are made for their long-termstorage and 
onservation. In any 
ase, all a
tivities dire
ted at UCH should \only beundertaken under the dire
tion and 
ontrol of ... a quali�ed underwater ar
haeologistwith s
ienti�
 
ompeten
e appropriate to the proje
t" (Rule 22). For this purpose,the Convention a
tively en
ourages 
o-operation and the sharing of information andte
hnology among States. Furthermore, it re
ognizes the publi
's right to \enjoythe edu
ational and re
reational bene�t of responsible, non-intrusive a

ess to in situ
ultural heritage" and the importan
e of publi
 edu
ation to raise awareness regardingthe value and signi�
an
e of UCH and the need for prote
ting it. The same regimeof prote
tion applies to all the maritime zones.One of the key points of the Convention is its de
laration { in Arti
le 4 { that thelaw of salvage and the law of �nds will NOT be appli
able to Underwater CulturalHeritage. The law of salvage has an
ient roots, and its main fun
tion is to en
ouragethe res
ue of vessels in sea peril and the re
overy of goods from shipwre
ks on behalfof the owner. Salvors do not obtain ownership rights in the goods re
overed, but doobtain a right to generous 
ompensation for their labors. The law of �nds, by 
ontrast,applies to property that has been long lost or abandoned, and grants title to the �rst�nder. In either 
ase, the emphasis is on the adjudi
ation of property rights, not on theprote
tion of ar
haeologi
al 
ontext. Indeed, \salvage" a
tivities on an underwatersite are not very di�erent from looting an ar
haeologi
al site on land. Clearly theidea of salvage applied to UCH is 
ompletely against the spirit of the Conventionand totally in
onsistent with its main prin
iple of \in situ" preservation. Therefore,Rule 2 of the Convention states unambiguously that \the 
ommer
ial exploitation ofUnderwater Cultural Heritage for trade or spe
ulation or its irretrievable dispersal isfundamentally in
ompatible with its prote
tion and proper management. UCH shallnot be traded, sold, bought or bartered as 
ommer
ial goods."As I mentioned earlier, in the 
ourse of the negotiations a number of disagreementsemerged, whi
h the delegates were unable to resolve to everyone's satisfa
tion in the�nal text of the Convention; and these remain the main 
on
erns preventing some ofthe major maritime nations from joining. One important 
on
ern, shared parti
ularlyby the US, UK and Russia, involves issues of sovereign immunity for sunken State4



vessels and warships as well as the se
urity and freedom of their armed for
es tooperate in the high seas without interferen
e. The US is also espe
ially worried aboutjeopardizing the e
onomi
 interests of its thriving 
ommer
ial and re
reational divingindustry. The UK, for its part, obje
ted to the Convention's extension of mandatoryprote
tion to all shipwre
ks over 100 years old, preferring the approa
h of its ownProte
tion of Wre
ks A
t, whi
h applies only to wre
ks of \histori
al, ar
haeologi
alor artisti
 importan
e".US DOMESTIC LEGISLATION ON UCHThe US has not rati�ed either UNCLOS or the 2001 UNESCO Convention. Inaddition to sovereign rights in its territorial sea, the US has at various times de
laredits jurisdi
tion over the 
ontiguous zone, the 
ontinental shelf and the Ex
lusive E
o-nomi
 Zone, 
overing therefore an area up to 200 nauti
al miles from the 
oastline.The only federal law dire
ted ex
lusively at UCH is the Abandoned Shipwre
k A
tof 1987, by whi
h the federal government asserts ownership over 
ertain 
lasses ofabandoned shipwre
ks 
onsidered to be of histori
 signi�
an
e (and then transferstitle to the States). There are, however, serious limitations in this statute: in par-ti
ular, it deals only with shipwre
ks and not with other types of submerged sites;its appli
ation is limited to the territorial sea up to three miles from the 
oast; andmost importantly, it 
overs only shipwre
ks deemed to be \abandoned", but withoutproviding any pre
ise de�nition of this term. This has 
reated a paradoxi
al situationin whi
h 
ommer
ial salvors, who used to prefer to have a shipwre
k de
lared aban-doned so that they 
ould get title to it under the law of �nds, are now trying to winsalvage rights by 
onvin
ing admiralty 
ourts that even an
ient shipwre
ks have notreally been abandoned and are therefore not 
overed by Abandoned Shipwre
k A
t.Unfortunately, some re
ent 
ourt 
ases, in parti
ular that of the Brother Jonathan,whi
h sank in 1865, seem to prove that this strategy may a
tually work!The only other important federal law 
on
erned with UCH is the National MarineSan
tuaries A
t of 1972. This law authorizes the Se
retary of Commer
e, throughthe National O
eani
 and Atmospheri
 Administration (NOAA), to designate dis-
rete marine areas, within 200 nauti
al miles of the 
oast, whi
h are deemed to be ofnational importan
e for a variety of reasons in
luding the area's \histori
al, 
ultural,ar
haeologi
al, or paleontologi
al signi�
an
e". There are at present 12 national ma-rine san
tuaries s
attered along the 
oasts of the US. In these zones NOAA has theauthority to regulate any a
tivity dire
ted at UCH. There are also three histori
preservation statutes that, although primarily intended for the preservation of his-tori
al sites on land, 
an under 
ertain 
ir
umstan
es be applied to the prote
tion ofUCH. These are the Antiquities A
t of 1906, the National Histori
 Preservation A
tof 1966, and the Ar
haeologi
al Resour
es Prote
tion A
t of 1979.The 2001 UNESCO Convention needs to be rati�ed by at least 20 states to enterinto for
e. So far only three 
ountries have rati�ed: Panama, Bulgaria and Croatia.This is unfortunate, as this 
onvention is the most 
omprehensive legal instrumentavailable at present for ensuring the prote
tion of UCH beyond territorial waters.It is therefore imperative to put pressure on governments to ratify the Convention.5



In the meantime, states should strengthen their domesti
 legislation by de
laringsovereign rights out to 200 nauti
al miles, as allowed by UNCLOS, and applyingstri
t rules to the management and prote
tion of UCH within that zone. Indeed, asSarah Dromgoole has pointed out, the Rules embedded in the UNESCO Convention
ould serve as a model for national legislation. It is important that major maritimenations su
h as the US, the UK, and Australia take the lead at the domesti
 levelas well as be
oming signatories to the Convention. To its 
redit, the US was in 1983the �rst major art-importing 
ountry to ratify the 1970 UNESCO Convention onIlli
it trade in antiquities, whi
h now has 100 state parties in
luding Fran
e, the UK,Switzerland and Japan. The 2001 Convention 
ould have an impa
t on UnderwaterCultural Heritage similar to the positive impa
t that the 1970 Convention has hadfor the prote
tion of the ar
haeologi
al heritage on land.To 
on
lude, I believe that it is absolutely ne
essary to re
ognize that only througha broad 
on
erted e�ort and international 
ommitment 
an the preservation of ourri
h, yet extremely fragile underwater patrimony be guaranteed for future generations.
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